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UNITED STATES COURT OF 
FOR THE SECOND CIRCUIT 


UNITED STATES OF AMERICA 


-against- 76-1084 


HARRY G. HACKETT, JR., 


Defendant-Appellant. 


STATEMENT OF THE CASE 


Harry G. Hackett, Jr. was indicted in the 
Southern District of New York, together with Leon Laws 
and Richard Johns, for conspiracy and several substantive 
violations of the Federal narcotics laws. Laws and 
Johns pleaded guilty before Hackett's trial; Johns sub- 
sequently testified for the Government. The Government's 
case revolved about two direct sales of small amounts of 
cocaine (totalling approximately three ounces) by Johns 
to two undercover New York City police officers assigned 
to the Drug Enforcement Task Force. Johns testified that 
he had obtained the cocaine from Hackett. 


STATEMENT OF FACTS 


The Government's Case: 


New York City police officer Edward Newton, 


using the name, "J.J.", and pretending to be a "pimp", who 
F J I 


dabbled in drugs as a Sideline, 't Richard 
April of 1974. (21-22*). Johns introduced New ) one 
James Lindsey, from whom Newton neqotiated 
of one ounce of heroin on April 
was consummated, Johns asked Newt on for “a 
package", (22) apparently as a fee. Newton dec] ined, but 
told Johns he was interested in purchasing cocaine, and 
asked Johns if he could obtain a source of supply 
drug. 

Johns, on the other hand, testified that 
purpose of the April transaction was to assist "J. 
the purchase of cocaine not heroin, as the latter 
fied. (263-272). hns denied ever requesting a "piece 
of the package" from Newton, (281-282), and eschewed any 
knowledge that the transaction had been one for heroin. 
(263-272). The Government conceded, out of the presence 
of the jury, that Johns' testimony in this respect was 


probably perjurious. (278-279). 


*Parenthetical numerical references are to the pages of 
the trial transcript. 


On June 26, 1974, Newton telephoned John: 
three occasions in order to make arrangements for 
purchase of one ounce of cocaine. These conversations 
were recorded by Newton, and t rapes and transcripts 
of the calls were admitted as evidence. 

At about 9:30 that evening, Newton, accompanied 
by officer Kendall Feurtado, who used the undercover nan 
"Frenchie", drove to the intersection of 95th Street and 
Riverside Drive, the site selected by Johns for the tran 
action. (41-42). There, the officers met Johns, who was 
accompanied by an individual known only as "Bobby", and 
who was later identified as Robert Holcomb. Johns and 
Holcomb then entered the building at 230 Riverside 
Johns returned a short time later with a 
a white powder. Feurtado pretended to test the 
substance, and then indicated to Newton and Johns that it 
was a satisfactory sample. (44). Johns then reentered 
230 Riverside Drive 

According to his testimony, Johns picked up a 


small plastic bag containing cocaine from a table in the 


*The three tape-recorded conversations were marked for 
identification as Government's Exhibit (GX) 30; the 
transcripts were marked GX 30A, 30B, 30C, respectively. 


living room o. tho Hackett 

had pointed out the baq to 

Holcomb, who testified for the 

Johns went into the back area of 

after their arrival, while Hackett and Holcoml 
brandy. He did not recall witnessina any 


(720; 722-23). 


an ounce of cocaine. He was 


On July 23, 1974, wton again recorded twc 
telephone coversations with Richard Johns (GX 31; 31A; 
concerning arrangements for the purchase by Newton of one- 
eighth kilogram or, in the alternative, two ounces of cocaine. 


(46). During these conversations, Johns, apparently allud- 


ing to his supplier, mentions the name, "Harry". (51). 


At approximately 9:30 that evening, Newton and 
Feurtado parked directly in front of 230 Riverside Drive. 
Their car was equipped with a recording device secreted 
behind a panel on the dashboard, and a tape recording of 
their later observations and conversations with Richard Johns 
was admitted in evidence. (GX 32; 32A). 

When Johns appeared, he told Newton and Feurtado 


that his supplier was not yet at home. (59). Some time 


thereaftor, Harry Hack: 
entered the building, and 
floor. (65). Johns follow 
Laws arrived in a SYPSy cab carrying 
discovered to contain several pound: 
When Johns ret urned with 
ounces of cocaine » ¢ icer: e Signal 
team, who surrounded the car and arrested Johns 
Johns, advised of is right to remain 
but not of his right se 257 was told by 
arresting Officers, in Substance, that he could coo; 
he could go to Jail for life. (256; 
the former course, Johns lead the 
vartment where Hackett 
Murphy, were arrested. (394; 
Small amounts of cocaine, larger quantities of 
marijuana and drug-related Paraphernalia were discovered 
in a bedroom Of the Hackett apartment, along with Leon Laws, 


who was placed under arrest. Laws had a smal] amount of 


4 


cocaine on his person. (396). A full Search of the apart- 


. 


ment disclosed, in addition, several notebooks and personal 
telephone directories belonging to Hackett. The notebooks 
contained several Pages of cryptic notation. (421-436). 
A Government witness testified as to significance of the 
notebook entries in the lexicon of the drug trade, 

The Government lso introduced Hackett's previous 


conviction. (323; 9537). 


June Mur} 
indicted in 
fied that 
stated 
Leon Laws during 


that, at 


her apartme 
shopping at a department store (56: and went 
apartment at about 10 o'clock. 
Receipts from purchases made on the evening 
74 by Hackett and Mis: Murphy at Abraham 
as defense exhibits. (666-668) 
Hackett was to have had a meeting at his apart- 
ment that night with one Steven Stewart, who was paymaster 
of a shipping firm, U. S. Lines. The purpose of that 
meeting was to obtain business from U Lines for Hackett's 
employer, Thomas and Thomas Transport, Inc.. a trucking 


firm for which Hackett was a vice president. Stewart, who 


arrived at Hackett's apartment after the arrests on July 223, 


corroborated iss Murphy's testimony in this respect. 


(594-595; 54 


character 


high 


req: 


because his excellent reputat 
(649-650). 


Alexander 


as a character witness for the d lant. 


that Hackett had an exce lent 


reputation for honesty 


law abidingness, and that he held Hackett in the hiahest 


regard. (689-693). 


Edward Hull was the third defense character wit- 


ness. Hull testified that he was executive director of the 


Westchester Community Program, a federally funded anti- 


poverty agency (697), providing education and employment 


for the hard-core unemployed of the area. full sought out 


Hackett's services for the development of a pilot project 


to train unemployed persons as tractor-trailer drivers, 
having heard of Hackett from Others. (597). The project, as 
ultimately drafted by Hackett, was approved and funded by 


the U. S. Department of Labor. (697-698). Hull testified 


evidence 
jury 
law ne 
in a crimi 
of calling 
evidc 


The 
the 


ice 


The Court express declined 


quested charge. (845). Defense counse 


the Court chose to give the character c 


language, any such charge should co: vey 


that the jury is entitled to predicate 


upon the character testimony, and upon 


(849-850). The Court still declined. 


to this 


give 


+ 


l argued tha 


harge in other 


the 


thought 


a verdict of 


that evidence 


(850). Later, 


icquit 
alone. 


after 


POINT I 


THE COURT DID NOT FAIRLY CHARGE : 
THE JURY ON THE SSUE OF CHARACTER 


A defendant who puts his character in issue in 

a criminal case is entitled to have the Court instruct ty > 
jury that such evidence may be considered by them as proof 
that it is unlikely that the defendant committed the crimes 


charged in the indictment, and, as well, that the jury m 


may 


predicate a reasonable doubt on evidence of the defendant's 


pe» 


good character alore. Here, the defendant did not get such 


in instruction, although he specifically requested it 


Instead, the Court's charge on the subject conveyed pre- 
cisely the opposite import. On the issue of character, 
the Court charged: 


Now, there was evidence in this 


i 


case given by two of t^c defend- 
ant's witnesses as to his good 


character. Good character is to 
be weighed as a factor in the 
defendant's favor. You should 
consider it together with all the 
facts and circumstances which have 
been put before you and then give 
it the weight to which you think 
it is entitled. 


A defendant is not entitled to a 
verdict of acquittal simply because 
he possessed a qood reputation for 
honesty or obedience to the law 
before the indictment. 


However, whon considered along 
with all the other evidence the 
defendant's reputaticn, like other 


factors in his favor, may 
a reasonable doubt as to 


If, after considering all of 
evidence introduced in this case, 
including the evidence of the 
defendant's reputation for good 
character, you have a reasonable 
doubt in your minds with respect 
to any of the counts of this in- 
dictment, you should acquit the 
defendant. 


You should return a verdict of guilty 
only if you are convinced on the 
basis of all the evidence, includ- 
ing the evidence of the defend- 

ant's reputation for good character, 
that the charge against the defend- 
ant has been proved beyond a reason- 
able dcubt. (914-915). 


The jury thus vas told that, although character 
evidence was to be considered along with the other evi- 
dence in tho case, 

A defendant is not entitled to 
a verdict of acquittal simply be- 
cause he possessed a good reputa- 
tion for honesty and obedienc^ to 
the law before the indictment. 

In effect, then, the jury was told that 
they should not and could not predicate acquittal solely 
upon the evidence of the defendant's good character. 


Not only did this erroneous instruction misstate the law, 


but it mischaracterized the proper function of character 


evidence, suggesting that it was offered as an excuse 


Or a factor t be considered in mitigation and not as a 
defense, bearing, prope pon the probabi v Of quilt. 
Indeed, the error was compounded by certain remarks of 
the Court during the defense summation. 

Toward the end of tho defense summetion, 
sel referred to certain facts adduced as part of 
character testimony of one of the defense witness 
Edward Hull. Hull had testified to his association with 


the defendant, Hackett, in the development of an anti- 


poverty job training program, as the basis of his opinion 


of the defendant's character. The testimony was clearly 


admissible under Rule 405(a) and 405(b) of the Federal 
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Rules of Evidence, and indeed, no objection was made to 

the testimony at the time it was offered. It was not until 
the defense summation that the Court charged the factual 
basis of Hull's opinion out of the case: 


THE COURT: You are going into 
great detail about an incident that 
should never have been testi- 

fied to by this witness, which 

is on the record what it is worth 
but I will be compelled to charge 
this jury that even if they find 
that your client did thinas, 

that that would not in and of it- 
self be any basis for delucing [sic], 
[deleting], objecting or accepting 
[sic], [excepting], any of the evi- 
dence in this case. 


He has ti 

with ri spect 

and I will give them a ch: 
respect to how they should 

with good character tes 

but for you to give them t 

tails of a community funded pro- 
gram for the purpose of training 
trailer truck drivers and 

that as a def2nse in this c 

not appropriate, Mr. Ullman. 


MR. ULLMAN: Your Honor, it is a fact -- 


THE COURT: It is not a defense. You 
may not urge it as a defense and 

I am sorry it was allowed to come 
into the case, but I am constrained 
to ask the jury to withhold con- 
sideration of this testimony until 
they hear my charge with respect 

to how to deal with character evi- 
dence. There is evidence of the 
defendant's good character and I 
will charge you with respect to 

how to deal with that. (805-806) 


The effect of this colloquy was clearly to 
tell the jury that the evidence submitted on the issue 
of character was not a defense, and thus that character 
itself was not a defense. 

Precisely the opposite, however, has been 


the law in the Federal courts, at least since 1896. In 


Edgington V. United States, 164 U.S. 361 (1896), the 


Supreme Court held that, in a case where character is 
put in issue by the defendant, the Court should instruct 


the jury that it may find a reasonable doubt based solely 


on character, even though 
Character, the Government': 
ing. Reaffirming the rule, the 


Michelson v. United States, 335 U. S. 469, 476 (1948): 


But this line of inguiry [into 
the defendant's reputation i 
community for various traits 
character] firmly denied to the 

State is opened to tl 

because character is relevant 
resolving prebabilities of j 

He may introduce affirmative st 

mony that the general estimate of 

his character is so favorable that 

the jury may infer that he would 

not be likely to commit the offen 
charged. This privilege is sone- 
times valuable to a defendant for 

tiis Court has held that such testi 
mony alone, in some circumstances, 

may be enough to raise a reasonable 
doubt of guilt and that in the federal 
courts a jury in a proper case should 
be so instructed. (footnote omitted) 


ie defendant 


In United States v. Leigh, 513 F.2d 832 


(5th Cir. 1975), the defendant, a doctor, was charged 
with a violation of the narcotics laws. He introduced 
character evidence which the Government sought to rebut 
with its own witnesses. The Court charged the jury in 
language similar in import to the language of the charge 
given by th Court here: 


š 


Such evidence of good reputation ... 
may indicate to the jury that it is 
improbable that a person having such 


charged. 

consider 

that con 

that it ' 
evidence in the ca: 
the guilt or innoc 
ant on the offen: 


The circumstances y 

evidence of good reput 

to traüth, veracity, s 

being a peaceable and i 
citizen may alone create a reas 
avie doubt of the defendant's 
although without it, the | 
dence would be convi i 


ever, evidenc 


shouid not c 


I | 1n original) 
benc bear 
United ates v. Leigh, supra, 


Gil, 
de i 


The Court found the commission Of a fatal 
error in the giving of the emphasized portion of the 
charge. For that language suggested to the jury, as 
did the charge given here, that evidence of the defend- 
ant's good character was to be considered not as bearinc 
upon the likelihood that the defendant committed the 
crime, and thus as a defense, but as an excuse or justi- 


fication for his acts. The Fifth Circuit held: 


First, of coul 


7 ! 
erroneous statement of the law. At 

A least since Fdainaton V. Unil i Stat 5 
[supra] the rule has been t 11 
must considor reputation evidence in 
the same manner as it considers all ot!) 
evidence.... Seizinq on thi itence, 
the jury could easily have for t 
impression that reputation evidence coul 

. only be used to tip the scales in di 
ant's favor if th o er l e; thi 
is precisely t contention rejected ] 
the Supreme Covrt in Ed ngton, upra. 
Finaily, we are pa ularly troubled 
by the judge's use the word 'excuse'. 


The connotations of the word subtly re- 
inforce the ideas reputation evi- 
dence is to be treat 


É differently fron 
" other evidence, that if the jurors were 
to acquit the defendant on the basis of 

reputation evidence, they would be accept- 


ing his 'excuse' rather than his 'defense' 
that if the jurors let the defen 
free on the basis of such evidence, the. 
would be 'excusing' his commission of th 
crime rather than 'acquittinq' him of it. 
Id., at. 786. See also, United States, v 


^l 


Lewis, 482 F.2d 632, 637 (D.C. Cir. 1973). 


In United States v. Minieri, 303 F.2d 559 


(2d Cir. 1962) and United States v. Cramer, 447 F.2d 210 


(2d Cir. 1971), the Court affirmed convictions in spite 


of the failure of the Court to properly instruct the jur 


on character. However, in Minieri, the defendant neither 


submitted any request to charge on character, nor in any 


putatic 


- "^" 
proof 


evidence of good 
may be consid: 
evidence in ! 
connection with 
be sufficient 
doubt in your 


Id. 
However, in 
the trial court add to the charge 
objected to here. In neither case 
intimate to the jury that character evidence should not 
be used by them as a predicate for acquittal. 
both cases, it is important to note,this 


found that the charge given was not the charge 


the defendant was entitled. United States v 


supra, at 33: United States v. Cramer, supra, at 219. 


Accordingly under all the circumstances ob- 
taining here, the conviction should be reversed, and 


a new trial ordered. 


to have made their econa ir of co 11nK f1 
Richard Johns. The Eldorado automobil in which they 
were traveling that night was equipped with a record- 


ing device secreted behind a panel in the dashboard 


On that device w records some tw 12 or re of 
the off ers' observatic " nversatior between them- 
. selves and between them and Richard Johns. The tat 


recording and a transcript of it were offered in evidenc: 


by the Government. (Government Exhibits (GX) 32 and 


UJ 
NO 
~ 


Although only a small portion of the tape was played to 
the jury, it was given the transcript of the whole. The 
attention of the jury was directed to the appropriate por- 
tions as they were played by the Government. 

The tape and its accompanying transcript were 
offered under the "present sense impression" exception 
to the hearsay rule now embodied in Rule 803(1) of the 
Federal Rules of Evidence. Substantial portions of th: 


tape, as a whole, and, specifically, certain parts of the 


which draw 


which i 


jury the suggestion 


criminal record). 


In United States v. 


(2d Cir. 1975), the indictment in a tax evasion 
incorrectly alleged that the defendants, rather 

the corporation of which they were the principal officers, 
owed unpaid taxes to the Government. After the Govern- 
ment had rested, and on motion of the Government, the 
erroneous language was deleted; the Court thereafter 


placed brackets around the deleted portions. As it turned 


struc 


he pre 
are a re 
je indic 
language 
out any 
sion. 


be con: 


p 
t 


c 
1! 
i 


The emphasized lanon 


if not greater force in the context of 


although the objectionable portions of the 


not played to the jury, the expurgated 


received had been edited with a razor, 


iniscent of the fashion in which, in times 


supra, 


Ww 


this 


ith 
cas 


tape 


transcrig 


in 


a 


manner rem- 


of war, let- 


ters from servicemen are censored to prevent the revela- 


tion of classified or other sensitivi 


information. 


"ticular 


reversed. 


CONCLUSION 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF ITN YORE 
UNITED STATES OF AITRICA, 
-v- : INDICTMENT 


TARRY G. MACRETT, JR., LEON 5. LAWS 74 Cr. 143 
and RICHARD D. JOINS, 


The Crand Jury charges: 

1. Fron on or about tho Ist day of April, 1974 and 
continuously thereafter up to and incleding the data of the 
filing of this indictment, in the Southern District of New York, 

RICHARD D. JOMIS, 
the defendants and others to tho Grand Jury unknown, unlawfully, 
wilfully and knowingly coubined, conspired, confoderated and 
agreed together and with each other to vi^' ate Sections 812, 
841(a)(1) and 841(b)(1)(A) of Title 21, United “sat 1s Code. 

2. It waa part of said conspiracy that the said 
defendants unlawfully, wilfully and knowingly would distribute 
and possess with intent to distribute Schedule II r reotic drug 
controlled substancus the exact amount thereof being to tha 
Grand Jury unknown in viclatioa of Sactions 812, 641(a)(1) and 
841(b)(1)(A) of Title 21, United States Code. 


VERT ACTS 


LS 4 


In pursuance of the sald conspiracy and to effect 


the objecta thereof, tho following overt acts were committed 
in tha Southern District of New York: 
l. On or about June 26, 1974 defendant RICIARD JOTS ` 


had a telephone conversation with an undercover agent, 
2. On or about June 26, 1974. dafondant RICIARD JOMIS 
entored tho premises at 230 Riverside Driva, Now York, N.Y. 


3. On or abot Juno 26, 1974 defendant RICUARD JOANS 
left the premises at 230 Riverside Drive, Now York, N.Y. and 
delivered a package containing cocaina to an undercovor agent. 

4. On or about July 23, 1974 defendant RIGIAND JONS 
met an undercovor agent in front of 230 Riverside Drive, New York, 
N.Y. and had a conversation. 

$5. On or about July 23, 1974 defendant HARRY HACKETT, 
JR. gignalled to defendant RICHARD JOHNS and both then entered 
tha premises at 230 Riverside Drive, New York, N.Y. 

6. On or about July 23, 1974 defendant LEON LAWS 
entered 230 Riverside Driva, New York, N.Y. carrying a bluo 


9uitcase. 

7. On or about July 23, 1974 defendant RICHARD JONNS 
left tho premises at 230 Riverside Drive and delivered a packaga 
containing cocaina to an undercover agent. 

6, On or about July 23, 1974 defendants HARRY LACKETT, 
JR. and LEON LAWS possessed cocaina in Apartment 10\ at 230 
Riverside Drive, New York, N.Y. 

(Title 21, United States Code, section 846) 


1 


f; 


SECOND COUNT 


Tha Grand Jury further chargas 

On or about the 26th day of Juna, 1974 in the Southern 
District of tew York, 

ARRY G. MACHETE, IR. 
RICHARD D. JAWS 

the defendants, unlawfully, wilfully and knowingly did distribute 
and possess with intent to distributa a Schedule II aarcotic 
Grug controlled substance, to wit, Approximately 24.75 grams of 
cocaine hydrochloride, ; 

(Title 21, United 5t^teg Colo, Sections 812, 


651(3)(1) and 041(b)(1)(A); Title 18, 
United States Code, Section 2) 


THIRD COUNT 

Tho Grand Jury further charyes: 

On or about tho 23rd day of July, 1974 ín tho Southern 
District of Now York, 

LEO So Lay -4 
JOINS, 

the dofondanta, unlawfully, wilfully and knowingly did distribute 
and possess with intent to distribute a Schedule II narcotic 
drug controlled substance, to wit, &pproximtely 54.10 grams 
of cocaine hydrochloride. 

(Titla 21, United statos Coda, Sections 812 


841(a)(1) and B41(b)(1)(A); Titla 13 United 
States Coda, ec 23° d dios 


/ 
FORDBL CUNT 
the Grand Jury further charges: 
On or about tho 23rd day of July, 1974 £n tha 
Southern District of Now York, 


TARRY G. MACIQIT, JR. and 
LEON 8. LAWS 


ths defendants, unlawfully, wilfully and Lnngly did possess 
with intent to distribute a Schedule If narcotic drug controlled 
substanca, to wit, opproximetely 4.77 grans of cocaina 
hydrochloride. 
(Titlo 21, United States Code, Sections $12, 
841(a)(1) and S4l(b (L(A); Title 10, United 
States Coda, Section 2) 
The Grand Jury further charges: 
On or abovt tha 23rd day of July, 1974 in the Southern 
District of New York, 


HARRY G. HACKETT, JR. and 
LEGH S. LAUS 


the defendants, unlawfully, wilfully and knowingly did pogsass 
with intent to distribute a Schedule I controlled Substance, to 
wit, approxirately 871.96 frames of mrijuana. 

(Title 21. United States Cade Sections 812, 


0^1(a)(1) and $41(5)(1)(0); Title 12, United 
States Code, section 2). : 
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(In open court - jury present) 


CHARGE 


Judge Palmieri 


THE CLERK: His Honor is about to charge 
the jury. Any spectator desiring to leave the courtroom 
must do so now othervise you must remain seated until the 
completion of the Court's charge. 

Marshal, please lock the door. 

THE COURT: Ladies and gentlemen, we have 
now reached the point in the case at vhich a stupendous 
responsibility is about to be placed on your shoulders, 
that of deciding whether or not the defendant, Harry 
Hackett, is guilty or not guilty of any one of the 
several charges posed by this indictment. 

You have sworn to undertake your duties with- 
out fear, favor or prejudice and I have been so gratified 
by your patience and your promptness and your attention 
throughout this trial that I am sure that you will give 


all of the evidence, all of the arguments of counsel the 
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to 


consideration which they deserve. 


3 Nothing that I say is intende: to affect 
4 | your judgment in any way. I am discharging my last | 
5 | responsibility or my almost last responsibility in the | 
6 | case by instructing you with respect to your duties and | 
7 | the ens TERT FA to the evidence in this case. | 
8 | But I am not a juror. I have no intention of | 
3 | becoming a juror. I do not want you to infer from any- 
| 
10 | thing that I say or do that I am trying to communicate 
| 
11 | any hidden message to you. I am not. | 
12 | I have great respect for jury verdicts. I | 
s 13 | have great respect for the laws and the traditions which | 
14 | place this stupendous responsibility in your hands where | 
15 | it belongs. 
16 | A jury verdict should be based upon the 
17 | evidence, subject to the law applicable to that evidence, | 
18 | and it should be given by twelve jurors and twelve jurors | 
i 
19 | alone. Not twelve jurors and the Judge, twelve jurors. | 
20 | That is what the government is entitled to, 
21 | that is what the defendant is entitled to and that is what | 
^ 22 | I charge you should do. 
~ 29 | So, if I refer to any evidence during the 
24 | course of the charge, please do not feel that my words are 


the last word with respect to the evidence that has been 
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presented. Your recollection prevails 
of the attorneys' recollection and t 
my recollection. 


You will recall that several times this 


morning summations 'ere interrupted by either Mr. Pedcwitz 


or Mr. Ullman because each one thought that the other one 
was misstating the evidence. 

Well, rely on your own recollection. That is 
enough. You do not have to have any testimony read in 
open court vnless you really think it is necessary or 
important enough and if you want that done, of course, 
that is the record that controls. 

Not my recollection, not their recollection, 
but yours controls and the record controls. 

I think, for instance, with respect to the 
testimony of Holcomb, and I will come to that later, 
the record does not show that he testified that on such 
and such a date he was at Hackett's apartment. He 
never said that in so many words, but he did testify 
that he came there in a green Corvette car with Johns and 
he met J.J. and right after seeing J.J. he went into the 
apartment so it would be a reasonable inference for you 
to conclude from that testimony that he was there on 


June 26, 1974, but he did not say it in so many words. 


So, Mr. Ullman was right in saying he did not 
say that. Mr. Pedowitz was right in suggesting that 
you could infer that from the testimony. 

All right, let us pass on. There have been 
a number of other instances, but I only aliude to that 
to give you an idea of what we are talking about when we 
say the evidence is strictly in your recollection, within 
your recollection to determine, and what we mean by what 
the evidence shows. 

Remember, too, that evidence is never contained 
in the question; that only a question combined with an 
answer can give you evidence. That if I have asked any 
questions throughout the trial, they deserve no more and 
no less consideration than the questions put by counsel. 

You should be careful not to allow any rulings 


of law that I may have made, any colloquy I may hav: had 


with counsel, any instructions I may have given counsel, | 
anything that I have done with respect to the conduct of | 
the trial unless I adverted to you and gave you an 

instruction should not affect in any way the all important 


judgment which you are about to give with respect to this 


evidence. 


| 
| 
| 


This morning an allusion was made to the statue | 


of justice, the symbolic statue of the lady gowned in 
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flowing ro 
a scale in 
we are al) 
Venus, it is another 
what relationship to 
apart from that, the Important 
this: 
The idea of at b ld is not to convey 
the messace that justice is blind. Justice cannot bc 
blind. Justice needs good eyes. Justice needs qood 
ears. Above all justice needs qood, fair, equitable, 
intellicent judgment, 
The idea of that blindf ld is to convey the 
notion that justice should not make a distinction between 
the persons who are to be ;udaed. The poor and the rich, 
the advantaaed and the disadvantaaed are all treated equally, 


Nobody comes into a court of law or should be permitted to 


come: into a court of law with any badge of preferment or with! 


| 


any taint or impairment. It is equality before the law 
and objective, fair, non-prejudiced judgment on the 
facts. 

I told you at the outset of the case that you 
should keep in mind the warning that was often posted at 


grade crossings years ago, io stop, look and listen and 
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you have listened and you have listcned carefully. 

Now, when I have completed this charae and 
you retire to consider your verdict, you 
placed before you all of the evidence consisting of 
testimony of the witnesses, the exhibits marked in 
evidence and the stipulations of counsel There have 
been a number of stipulations of c» 

All of that evidence, all of the arguments 
made with r^spect to that evidence and the rules of 
law that I charge you should be considered by you in 
coming to your conclusions. 

You have the good name of this Court in your 


hands. You have come here and you have been asked to 


make an important decision, an important decision for the 


persons immediately concerned, an important decision for 


the adminis* ation of justice. 


Now, since this is a criminal case the burden 
of proof rests upon the government and never shifts to 
the defendant. The government has the burden of proving 
the defendant guilty beyond a reasonable doubt and the 
defendant is presumed to be innocent throughout the 
trial and throughout your deliberations until such time, 
if that time ever comes, when the presumption of innocence 


is overcome by proof of his guilt beyond a reasonable doubt. 
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What do we mean 
wasic rule is that the defendant cannot 
if you have a reasonable doubt abo 
necessary to constitute the crime. 
may be based on the evidence or the 
in the case. 
A reasonable doubt is such a doubt 


cause a reasonable man to hesi | to t in the more 


serious and important affairs in life. It is a doubt 


which a reasonable person has after carefully weighing 
all the evidence. 

Reasonable doubt is one which appeals to your 
reason, your judgment, your common sense and your experience. 

Beyond a reasonable doubt does not mean to a 
mathematical certainty or beyond all possible doubt. 
Reasonable doubt is not caprice, whim or speculation. 

It is not an excuse to avoid the performance 
of an unpleasant duty. It is not sympathy for a defendant. 
Vague, speculative or imaginary qualms or misgivings are 
not reasonable doubts. 

If, after a fair, impartial and careful 
consideration of all the evidence, you are convinced 
of the guilt of the defendant under any particular count, 


you must convict him. 
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If, on tke other hand, after such a fair, 
impartial and careful consideration of all the evidence 
you doubt the defendant's guilt with respect to any 
particular count, you must acquit him. 

Now, let us turn to the charges against the 


defendant. Incidentally, the charges are not evidence. 


The indictment, which I will read to you in a moment, is 


not evidence. It is proof of nothing. It is a procedural 


device to bring the case to trial and to put the prospective 


defendant on notice of what the issues are which are pro- 
posed to be tried in the court of ‘aw. 

The charges here are predicated on the Federal 
Narcotics Laws. The first count, the conspiracy count, 
charges that from on or about April 1, 1974 until on 
or about August 7, 1974, Harry G. Hackett, Leon Laws and 
Richard Johns, as well as others to the grand jury unknown, 
conspired to violate the Federal Narcotics Laws. 

The second and third counts, which I shall 
call substantive counts, accuse Harry Hackett of specific 
violations of the Narcotics Law in that he did distribute 
and possess with intent to distribute cocaine on June 
26, 1974 and July 23, 1974, 

The fourth and fifth counts are also substantive 


counts and charge that on July 23, 1974 the defendant Hackett 
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possessed quantities of cocaine and marijuana with intent 
to distribute them. 

Substantive counts and conspiracy counts in 
some respects are governed by a different principle. 
Generally speaking, a substantive count charges a vic'ation 
of the law which condemns specific conduct as illegal. 

For example, the possession or distribution of narcotics. 

On the other hand, in a conspiracy count, the 


offense charged is an agreement or an understanding of 


two or more persons to commit a violation of the particular | 


substantive law, in this instance the federal lavs relating | 


to narcotics. 

In the conspiracy charge there is no need 
to prove a specific violation of the narcotics laws such 
as possession with intent to distribute narcotics. 
Conspiracy, which is the collective criminal activity, 

resents a greater substantial threat to the public and 
usually is more difficult to detect than the illicit or 
criminal activity of a single individual. 

Because of this ana other reasons Congress 
has made a conspiracy or concerted action of two or more 
persons to violate the federal laws a separate crime 
entirely distinct from the substantive crime which may 


be the underlying objective of the conspiracy. 
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On the other hand, a substantive count 
crime is one under which specific action is condemned as, 
for example, Counts 2, 3, 4 and 5, which charge the 
defendant llackett with distributing and possessing with 


intent to distribute illegal' drugs. 


In short, the conspiracy charge relates to 
unlawful agreement to commit a crime whereas the sub- 
stantive counts, 2, 3, 4 and 5 refer to the actual or 
completed crime. 

Since the essential elements, which the 
government must prove before a conviction can ke had, are 
diffezent in the instance of each crime, each one will 
be referred to separately and what I propose to do is to 


read each count to you separately and explain each count 


giving you a reading and the explanation as we go 


along until I have covered the five counts. 

Now, ircidentally, a copy of this indictment 
will be provided to you and you will have it for reference 
if you want to look at any particular part of it during 
your deliberations. You should consider each count in 
any order that you want. You can do them backwards, you 
can take one in the middle and go to the end or do it in 
any order that seems to be convenient to you and your 


verdict should be a verdict with respect to each count. 
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When the clerk asks the foreman at the conclusion 
deliberations what your verdict is, the foreman should 
report with respect to each count. 

I might also point out that the indictment 
in this case names three defendants. Only one of them, 
Harry G. Hackett, is on trial before you and Harry G. 
Hackett is the only person whose guilt or innocence you 
are asked to determine. 

You are not responsible for any decision with 
respect to the other two defendants. We happen to know 
that Richard Johns has pleaded guilty to one of these 
counts and I will refer to him later on, so you know about 
Johns. 

We don't know about Laws. His name has come 
into the case only tangentially and peripherally, but 
in any event please do not be concerned with any finding 


regarding Laws. 


Your responsibility, your central responsibility 


is to determine whether Harry Hackett is guity or not 
guilty of any one of these five counts that I am about 
to read to you. 

In determining his innocence or guilt, you 
must bear in mind that guilt is personal. The guilt or 


innocence of llarry Hackett, the defendant on trial before 
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be determincd on the basis of the evidence 

presented against him or the lack of evidence. 

Now let me read the conspiracy count and then 
I will explain it. ‘The conspiracy count reads as follows: 

From on or about the lst day of April 1974 
continuously thereafter, up to and including the date of 
“this indictment, in the Southern District of New York, 
Harry G. Hackett, Jr., Leon S. Laws and Richard B. 


Johns, the defendant, and others to the grand jury unknown, 


unlawfully, wilfully and knowingly combined, conspired, 
confederated and agreed together and with each other to 
violate Sections 812, 841(a)l and 841(b)l(a) of Title 
21, United States Code. 

It was part of said conspiracy that the said 
defendants unlawfully, wilfully and knowingly would 
distribute and possess with intent to distribute schedule 
two narcotic drug controlled substances, the exact 
amount thereof being to the grand jury unknown, in 
violation of Sections 812, 841(a)l and 841(b)1(a) of 


Title 21 United States Code. 


Then there is a space and there is a caption 


that reads "Overt Acts". 


In pursuance of said conspiracy and to effect 


the objects thercof, the following overt acts were meos 
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in the Southern District 

I will read those overt acts to you in a 
moment when I get to explain what we mean by overt acts 
and why they are in therc, but let me explain the law of 
conspiracy, apart from the question of overt acts, 
because I think if I break it up it vill be a little bit 
easier for you to understand. 

There are three essential elements of the 
conspiracy charge. The government must prove each of 
these elements beyond a reasonable doubt and if you have 
a reasonable doubt with respect to any one of these 


elements, it is your duty to acquit the defendant. 


If it succeeds in proving these elements 
beyond a reasonable doubt, it is your duty to convict 
the defendant. 

What are these three elements? 

First. That sometime between approximately 
April 1, 1974 and October 7, 1974, the date specified in 

| 


the indictment, an agreement or understanding existed between 


| 
| 


the named conspirators to commit the crime charged in the 
indictment, to wit, the illegal distribution of a federally 


controlled substance, namely, cocaine, in New York City. 


conspiracy existed with respect to the distri. ution of 


In short, the government must prove that the 
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cocaine. 

Second, That the defendant Hackett knowingly 
and wilfully became a participant in the conspiracy with 
knowledge of at least one of its criminal 
purposes. 

Third. That one of the conspirators, and not 
necessarily the defendant on trial, knowingly committed 
at least one of the overt acts set forth in the indictment 
at or about the time alleged in furtherance of the con- 
spiracy. 

Now, what is a conspiracy? The word comes 
from two Latin words, con and spirare meaning to breathe 
together. It literally means a breathing together. 

It is a combination, agreement or understand- 
ing of two or more persons to accomplish criminal purposes. 
In this case the government contends the purpose of the 
conspiracy was to violate the law with respect to the 
possession of narcotic drugs with intent to distribute 
them. 


The gist of the crime of conspiracy is the 


unlawful combination. or agreement to violate the law 


and it does not matter whether or not it succeeded. 
Conspiracy has sometimes been called a partner- 


ship in criminal purposes in which each member becomes the 
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agent of every other member. To establish a conspiracy 
the government is not required to show that two or more 
persons sat around a table and entered j O a solemn or 
formal pact orally or in writing stating that they formed 
a conspiracy to violate the law. 

Indeed, it would be extraordinary if there 
were ever such a formal document or a specific oral 
agreement. 

^rom its very nature a conspiracy is almost 
invariably secret in its origin and in its execution. 

Express language or specific words are not 
required to indicate assent or attachment to a conspiracy. 
When persons in fact undertake to enter into a crimina! 
conspiracy, much is left to unexpressed understanding. 

The adage, actions speak louder than words 
is applicable here. You must first determine whether or 
not the proof establishes the existence of the conspiracy 
as charged in the indictment. In deciding this first 
element it is sufficient if two or more persons in any 
manner through any contrivance impliedly or tacitly come 
to a common understanding to violate the law. 


Express language or specific words are not 


required to indicate assent or attachment to à conspiracy. 


Proof concerning the accomplishment of the 


eojv 
objects of the conspiracy may ^t the most persuasive 
evidence of the existence of the ccnspiracy itself. 
Success of a venture, if you believe it was 
successful or in part successful, m Je e best proof 
of the existence of the agreement. In determining 
whether the conspiracy charged in the indictment actually 
existed, you may consider the evidence of the acts and 
conduct of the alleged conspirators as a whole and the 
reasonable inferences to be drawn from such evidence. 
If upon such consideration of the evidence 
you find beyond a reasonable doubt that the minds of 


Harry Hackett and at least one of the other alleged 


conspirators Leon Laws or Richard Johns met in an under- 


standing way and that they aareed as I have explained 
to work together in furtherance of the unlawful scheme 
alleged in the indictment, then proof of the conspiracy 


is complete. 


If you do conclude that a conspiracy as charged 
did exist, you must next determine the second element, 
whether the defendant Hackett was a member. 


You will determine this from all the proof 


in the case. However, in so doing you should consider 
all the evidence, that is, the acts and statements of the 


defendant as well as the acts and statements of the other 
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co-conspirators or persons you find were co-conspirators, 

I might interject here a respectful sudqaqe ition 
that I think the evidence is fairly clear and persuasive 
that something was going on by somebody in connection 
with sale or distribution of cocaine or marijuana 
or both. I do not see how on the basis of the evidence 
here you can escape the fact that there was some kind 
an enterprise by somebody engageiin this activity. 

The hardcore issue in the case, I suggest 
you, is whether or not the d fendant Hackett vas a 
participant in this conspiracy, whether the defendant 
Hackett was a member of this conspiracy. That is the 
element that I am now seeking to explain. 

Incidentally, you need not fina that Hackett 
conspired with both Laws and Johns. It is enough that 
you find that Hackett conspired with either one, but 
unless you find that two conspired, there can be no 
conviction on the conspiracy count since it requires at 
least two persons to make a conspiracy. 

Mere association of a defendant with an 
alleged co-conspirator does not establish his partici tion 
in the conspiracy even if you find that one did exist. 

And, so, too, mere knowledge by a defendant of 


a conspiracy or the illegal act on the part of another 
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co-conspirator is not sufficient to establish 
To find a defendant guilty of the conspiracy you 
satisfied beyond a reasonable doubt that he knowingly and 
wilfully joined the conspiracy with the intent and purpose 
of furthering its object, namely, to distribute or to 
possess with intent to distribute a narcotic drug con- 
trolled substance, namely, cocaine. 

The question of intent is one of fact and 
Clearly this concerns what is in one's mind and the 
purpose which motivates a person in his course of 
conduct. 

Medical science has not yet devised an 
instrument to record criminal or wilful intent. It is a 
mental process and attitude. Usually direct proof of it 
is not available. Intent and motive are determined from 
the acts, conduct and circumstances and such reasonabie 
inferences which may be drawn therefron. 

If you find the circumstances of secrecy, 
intrigue, deviousness or attempts to conceal by false 


Statements or otherwise the real nature of the transaction, 


you may consider these elements,along with other evidence 


in the case,as showing consciousnes- of iat, 
Before considering the element of overt 


acts, which I will come to in a moment, there is another 
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principle of 
mind. “hen persons enter into a conspiracy to accomplish 
an unlawful end, each becomes an aqe r all the ot! 
in carrying out the unlawful conspiracy. 

Hence, the acts and declarations of one 
conspirator in the course of the conspiracy and in 
furtherance of the common purpose are deemed to be the 
acts and declarations of all and all are responsible for 
such acts and declarations. 

Accordingly, if ou find in accordance with 
these instructions that the alleged conspiracy existed, 
then acts done and statements and declarations made in 
furtherance of the conspiracy by any one conspirator may 
be considered against the others even though such acts 
and declarations were made in the absence and without 
the knowledce of the conspirator who was not present. 

It is not required that the co-conspirators 
know each other. They may not have been associated 
together previously. Indeed, it may be that a defendant 
may know only one other member of the conspiracy. But 
if he enters into an unlawful agreement with that other 


member of the conspiracy, he becomes a party thereto. 
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quilt you are 


others 


the law treats 
e becomes liab] all iC other conspir 
Thus, if you find E larry k S a conspirator, 


however limited his in furtherinq the ol 


tie conspiracy, he i: responsible for all that 


in furtherance thereof during its continuance. 

To summarize, you must fir: decide whether 
independen roof convinces you beyond a reasonable 
that the defendant was a member of the conspiracy during 
a given period of time. If you have such a conviction a 
to the defendant then and then only then you may take into 
account statements made during or prior to the time of his 
membership by his co-conspirators prov ded that you also 
find that such statements were made with the intent of 
a ancing the objects of the conspiracy. 

If you are able to Satisfy yourselves on both of 
these points, you May use the words of co-conspirator for 
whatever they tend to prove as to any of the criminal 
activities with which the defendant is charged. 


You will recall, ladies and gentlemen, that in 
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thi early tadaes oi thre case ( hear ' ' ‘ 
Officer Newton with respect to tho Cí ersati | 
Richard jOhn: and t tat« t t i ] ha l 1 |? || 
about Harry You didn't ! it Irr i5 being r erred 
to and you couldn't know. At .that point ! ell 
have aske yourselves, and I believe Mr. Ullman reqistered 
an objection to the testimony, and 1 said it was being taken 
subject to connection with other evidence in the case. 

On the basis of all the evidence, f yi accept 
the arguments of the government you cou] find that ohns 
was indeed connected with Hackett and was a member of the 


conspiracy, acting in furtherance of its o! 


Jectives, so 
that if that vas the case, if you believed beyond a reason- 
able doubt that that was the caso, then, you sce, his 


actions and his words would be binding upon another member 


in this case. It was suggested Hackett was the other member, 


even though Hackett wasn't there to hear him and even though | 
Hackett was nowhere around. 

The idea, basically, is that if they are members 
of the same corspiracy and they are acting to further its 
aims, each one becomes the agent of the other. 

As I have already mentioned, the third essential 


element of the crime of conspiracy is that of tho commission 


of an overt act. Let me read the overt acts to you first. 
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"In pursuance of the said conspiracy and to 
the objects thereof, the following overt acts were committed 
in the Southern District of New York: 


ia On or about June 26, 4, defendant Richard 


Johns had a telephone conversation with an undercover agent. 


“2. On or about June 26, 1974, defendant Richard 
Johns entcred the premises at 230 Riverside Drive, New York, 
i. P 
"3. ‘On or about June 26, 1974, defendant Richard 
Johns left the premises at 230 Riverside Drive, New York, 
N.Y. and delivered a package containing cocaine to an under- 
cover agent. 

"4. On or about July 23, 1974, defendant Richard 
Johns met an undercover agent in front of 230 Riverside 
Drive, New York, N.Y. and had a conversation. 

"5. On or about July 23, 1974, defendant Harry 
Hackett, Jr. signalled to defendant Richard Johns and both 
of them entered the premises at 230 Riverside Drive, New 
YOLK, NY. 

"6. On or abcut July 23, 1974, defendant Leon Law: 
entered 230 Riverside Drive, New York, N.Y. carring a blue 
suitcase. 

"7. On or about July 23, 1974, defendant Richard 


Johns left the premises at 230 Riverside Drive and delivered 
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a package containing cocaine to an unde cover agent. 
"8. On or about July 23, 1974,defendants Ma) 
, Jr. and Leon Laws possessed cocaine 
230 Riverside Drive, New TYOrk, N.Y." 

Then there is a reference to Title 21 GF 
United States Code, Section 846, pursuant to which this 
charge was drawn. 

Now, to effect the object of the Conspiracy an 
overt act must be committed by at least one of the co- 
conspirators after the unlawful agreement has been entered 
into. An overt act is any step, action or conduct which 
is taken to achieve, accomplish or further the objective 
of conspiracy. The purpose of requiring proof of one overt 
act is that while parties might conspire and agree to 
violate the law, they may change their minds and do nothing 
to carry it into effect, in which event it wouldn't con- 
stitute an offense. 

The overt act need. be neither ‘a criminal: act nor tHe 
very crime which is the object of the conspiracy. It need 


not be committed by the particular defendant whose guilt 


is under consideration. 


As you have probably noticed, some of these action$ 


were not in and of themselves of a criminal nature. Two 


persons entering a premises at such and such a place or 
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somebody having a 


themselves, need not be of 


be in furtherance of 


member of the conspiracy. 


It is not necessary for the government to 


that each member of the conspiracy committed 


in any particular overt 
in furtherance of 
the other members. Thus 
Harry Hackett, Jr. 


overt act, 


tion in an overt act of any of the other alleged conspirator$ 


Also, the government is not required to prove 


each of the overt acts. It 
commission of at least one 
indictment at or about the 


So that although 


conversat 


a conspiracy and 


act, 


the government need 


lon. 


a criminal nature, but 


accomplish. 


prove 
or participated 


Since the act of any one done 


t.c conspiracy becomes the act of all 


not show that 


| 


committed or participated in any particular 


SO long as it shows the commission or participa- 


is sufficient if it proves the 


of the acts set forth in the 


time alleged. 


I read cight of these overt acts, 
g 


it is sufficient if you find one of them; if that is your 


conclusion. The overt act 


need not have occurred at the 


recise time or the precise olace as alleged therein. 
A 3 


So too, while the indictment alleges that the 


conspiracy began on or about April 1, 1974, and continued 


to through on or about October vy iub. dk da 


for the 


jovernment to prove the cQnspiracy started and ended 


not ess 
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on or about those specific dates. is sufficiont 
find that in fact a conspiracy was 
some period of time within the period set forth in the in- 
dictment and that at least one of overt acts was con- 
mitted during that period. 
I respectfully suggest that the conspiracy so 
the evidence i this is concerned came to an 


end at the time of the arrest on July 23, 1974. 


Thus, in order to prevail under the conspiracy 


count, the government must establish beyond a reasonable 
doubt the existence of the unlawful agreement, that the 


defendant Hackett knowinaly and wilfully participated in 


the conspiracy and the commission by one of the conspirators| 


of at least one overt act in furtherance thereof. If the 

government succeeds, your verdict should be quilty, and if 

the government fails your verdict should be not guilty. 
You know when I was a law student and I first 


heard my professors in law school explaining conspiracy 


I was a little confused, and the more cases I read the more 


confused I got. After a while I tried to think of something 


that would clarify this concept in my mind and I'm giving 
it to you for what it is worth. It occurred to me that a 
conspiracy was a little bit like a merry qo round that is 


operating, that is a circular platform that has a lot of 


+ 


/ 


mch 


objects If. Tv 


on 


turret in which 


You can conceive o 


agrecment, tho 


and you can 


get on this movina 


at opposite sides 


what the other is 


is saying, as 


this agreement, 


doing something to 


hen ge 


there is 


crimina] 


conceive 


doing 


long 


and 


nerally 


machinery 


f this moving Platform as the basic 


conspiracy, the Partnership in crime, 


of the co-conspirators as who 


bersons 


platform at different times, perhaps 


from each Other where one doesn't see 


and one doesn't hear 


platform, 


as they are standing on this 


it is a goinq enterprise, each one 


further its 


operation, then you have 


a participation in the conspiracy. Then, if have an 


you 


Overt act in furtherance of the conspiracy you have what 


the law requires. of Course, you have to find these elements 


i 
| 


£ 


beyond a reasonable doubt and your failure to find any one 


of them beyond a reasonable doubt is sufficient to warrant 


a verdict of acquittal. But I convey to you this concept 


of the moving merry go round as a convenient way of envisagin 


what I have explained, 


Now, count 2 is the first of the subst 


antive counts 
I 
| 


that I have already referred to and I will read that to you 


<. 
S: 


first. It read 


"The Grand Jury further charges: 


: 
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"On or about the 26th day of June, 1974, in the 


SOUTHER 


en te 


ND. TRICT COURT R 


ws ayy tr 


Southern District of New R l Ge Hacke Jr. and 
Richard D. Johns, the defendants, unlawfully, wilfully 
and knowingly did distribute and possess with intent to 
distribute a Schedule II narcotic 11 controlled subst: 
to wit, approximately 24.75 grams of cocaine hydrochloride." 

Then there is a reference to the law from which 
this is drawn. 

Before you may find the defendant Hackett of 
this second count you must be satisfied beyond a reasonable 
doubt of the following essential elements and your failure| 
to be so satisfied wi S] - to any one of them would 
require you to acquit the defendant: 

First: That on or about June 26, 1974, Harry G. 
Hackett distributed and possessed with an intent to dis- 
tribute the alleged cocaine which was admitted into evidence 
as Government Exhibit 3. 

Second: That Hackett did so unlawfully, wilfully 
and knowingly. This means that you must be satisfied that 


Hackett knew w: e was doing and he did so deliberately 


and purposely as opposed to mistakenly or inadvertently; 


that he did so with the specific intent to distribute or 


substance, namely cocaine, and that he did so with an evil 


possess with intent to distribute a narcotic drug MEL. 
| 
| 
| 


| 


motive or a bad purpose, that is, with an intent to distribute 
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this substance, 

Now, it is not neces 
about the statute we have been talk } , but simply 
that he knew what he was doina. 

Third: That the alleged substance in Exhibit No. 
3 is in fact cocaine. 

First let me allude to the phrase possession 
with intent to distribute. Possession in the law means 
simply to have control or dominion over somethina. Pos- 
session may be of two types, actual or constructive. Actual 
possession means that the defendant knowingly has personal, 


manual or physical control of the drug. Constructive 


possession means that, although the drugs are in the physical 


possession of another person, a defendant knowingly has the 
power to exercise contro. ove- them or to cause their delivery. 


Either type of possession may be proved by direct or circum- | 
; | 
stantial evidence or by a combination of both. 
The word "intent" refers to a person's state of 
mind. The word "distribute" means the actual, constructive 
or attempted transfer of the drug. 


So the term "possess with intent to distribute" 


can be fairly stated to mean: to control an itom with the 


state of mind or purpose to transfer that itcm, 


Now, with respect to this requirement, tae 


qovernment contends )O e lence shows hie l "Try Hackett 
actually transferred OI if the cocaine uichard Johns 
who, in turn, sold the cocaine to Officer Newton and Off icor 


Feurtado here in Manhattan. 


The defendant, on the other hand, contends 


his plea of not quilty, by the arquments of his counsol and 
on the basis of the cvidence reviewed by his counsel that 
he did not participate in any narcotic transactions with 
Johns. It is up to you ladies and gentlemen to make that 
important determination. 

As to the third element, the indictment charges 
that the narcotic drug controlled substance is cocaine. 

I instruct you as a matter of law that cocainc is a narcotic | 
drug controlled substance. However, you must still find 

a reasonable doubt that the substance in Government Exhibit 
J is cocaine, 

I respectfully suggest, ladies and gentlemen, 
that you should not have any trouble coming to that conclusion 
in the light of the testimony of the chemist and other 
testimony in the case which will permit you to draw the in- 
ference that it is indeed cocaine. However, I again charge 
you that it is your duty to find beyond a reasonable doubt 


that it is cocaine and that is one of the three essential 


elements that is charged. So much for count 2 
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Let's look at count 
and it rcads as follow: 
"The Grand Jury charaes: 
"On or about the 23rd 
Southern District of Now York, Harry G, Hackett, 


fendants, unlawful 


Laws and Richard Johns, the de 
and knowingly did distribute and possess with intent to 
distribute a Schedule II narcotic druq controlled Substance, 
to wit, approximately 54.18 grams of cocaine hydrochloride." 
Then tnere is a reference to the law from which 
this charge i: 
Before you may find the defendant quilty on the 
third count, which I have Just read to you, you must be 
Satisfied beyond a reasonable doubt of the following essential 


elements: If you fail to be satisfied beyond a reasonable 


doubt with respect to any one of these elements it would 


then be your dutv to acquit the defendant. 
First: That on or about the 23rd of July, 1974, 


Hackett possessed with intent to distribute or distributed 


the alleged cocaine which was admitted into evidence as 
Government Exhibit 4. This exhibit, you will recall, is 
the approximately two ounces of cocaine that Richard Johns 


allegedly attempted to sell to the undercover officers on 


July 23rd outside of 230 Riverside Drive and which Johns claim: 
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he received from Hackett 

Second: That 
and knowingly. This m 
to count 2, that you 
doubt that Hackett 

iberately and purpose] 
or inadvertently; that he di 
to distribute or possess with intent to dist ite a narcotic 
drug controlled substance, namely cocai 
so with an evil motive or a bad purpose. Au )t neces- 
sary to find that he .new about the statute we have been 
talking about here, but simply that he knew what was doin 

The third essential element is that the alleqed 
substance in Exhibit 4 is indeed cocaine. 

I repeat what I said before regarding this being 
cocaine and I respectfully suggest that you should have no 
difficulty arriving at the conclusion that it is indeed 
cocaine. However, it is our duty and your duty alone 
come to that conclusion beyond a reasonable doubt on the 
basis of the evidence in the case. 

Now, let's look at count 4, which reads as follows: 

"On or about the 23rd day of July, 1974, in the 
Southern District of New York, Harry G. Hackett, Jr. and 


Leon S, Laws, the defendants, unlawfully, wilfully and 
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II narcotic 
4.77 qrams 
ence to the 1; 

Before you 
of the fourth count you must } 
doubt of the followina essenti 

First: That on or abo. 23 74, Hackett 
possessed with intent to distribute the alleged cocaine 
which was admitted into evidence as Government 
and 8, Exhibit 6, you vill recall, is the coc ine alleq 
found on the Scale, and 8 is the cocaine found in four vials 
in the bedroom dresser, according to the testimony of 
Detective Stanley. 


Second: That Hackett did so unlawfully, wilfully 


and knowingly and did so with the specific intent to possess | 


with intent to distribute a narcotic drug controlled substance, 
namely cocaine. | 
| 
Third: That the alleged substance in Exhibits 6 


and 8 is in fact cocaine. I repeat there again what I have 
said regardinq the nature of the substance with respect to 
counts 3 and 4. 


Now, the last count, which is count 5, reads as 


follows: 
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Before you may find the defendant Hackett guilty 


9 of the fifth count you must be satisfied beyond a reasonable 
10 doubt of the fcilowing essential elements, and I repeat, if 
11 you have a reasonable doubt with respect to any one of these 
12 elements it is your duty to acauit. 
^ 2s m 
3 ; The essential elements are as follows | 
14 First: That on or about July 23,1974, Hackett 
` | 
15 | possessed with an intent to distribute the alleged marijuana | 
Il i ‘ i i Fazi f 
16 | which was admitted into evidence as Government Exhibit No. 15. 
| 
17 | That is this cloth suitcase The cloth suitcase, according 
j 
li | 
| 
18 to the evidence before you, contained two baas of marijuana. 
| | 
19 | Here the government claims that the defendant | 


20 || Hackett had constructive possession of the alleaed marijuana 


at the 


time of his arrest and that he intenacd to distribute 


it. 


Second: That Hackett did so unlawfully, wilfully 


and knowingly and with the specific intent to distribute 


a controlled substance, namely marijuana, 
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that the 

vou ; f law that ıı lana : lrug 
subst l ver, you must st find beyond 
doubt 


Juana. 


witness 
Newton, who acted as an undercover agent. rhen Richard 
Johns, a co-defendant wh has aded quilty and about 
whom I will speak in greater 11] later. Then Kendall 
Feurtado another police officer who acted with Newton 
as an undercover agent and pretended to be an associate 
of Newton in bis undercover capacity, Detective Ronald 
Stanley, Police Officer Gary Kuramot o, the chemist, Jack 


Fasanello, Robert Holcomb and Danioi Pykett, the Assistant 


U.S. Attorney who took a statement of June Murphy, the friend 


of defendant Harry Hackett. | 


| 


The defendant called Steven Stewart, June Murphy, | 


Harry Thomas, and two character witnesses, Alexinder Aikens 


| 
and Edward Hul | 
| 


You are the sole judges, ladies and gentlemen, | 
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deserves 
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to every exhibit in the case. And that gives you a measure 
i of the tremendous responsibilit that the law placi j our 
8 

hands 
9 
; It is up to yon to decide whether the truth lies. 
10 : " IariaAc h } } i z 

It 1s up to you to decide the probative value or significance 
11 of that truth as you find it. 
12 ; 
i One of tne precious gifts that you bring to the 

: j i " e 

13 courthouse is that you were drawn from different walks of 


life with varying experiences and perhaps with some pretty 


[s * * * . . 
15 important and perhaps terrifying decisions that you have 


lo | had to make in your lives, all of which have helped you | 
17 | to form a capacity for judgment, for judgment of other persons, 
| 
1 ‘ ; r e 
° for judgment of events. That is the precious gift that you 
0 n r : | 
E bring to the courthouse, this judament which, I x ^eat, | i 
20 | should be cbjective, unprejudiced, based solely upon the 
ll Í 
21 | evidence and it is subject to the law as I charge. | 
22 | | 
| You should consider the inherent probability of 
p^. | | 
j tae 23 ll | 
di | what each witness testified to. Consider the demeanor of the | 
| | 
24 | witness on the witness stand. That is why the witness chair | 


is placed where you crn see the witness in addition to hearing 


| 
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him. Consider the force and effect of contradictory state- 


mencs, if there were any. Sometimes a person will contradict 


hisself out of clumsiness, out of an aberration of memory 


out of a failure to be articulate, Other times he 


will con- 


| 
‘adict himself because he is tilting with the truth. He jis 


not frank. He lacks candor, | 
| 
That doesn't mean that the witness who is stra ight- 


I 
forward and logical is necessarily telling the truth. He 


i 


may be just .s logical as any person can be, just as articulat. 


as it is possible to be, and he may be lying. | 
On the other hand, a clumsy, inarticulate witness 
may nevertheless tell you the truth. That is what so im- 


portant about your judgment, about your careful attention 


to the evidence. 


Consider the interest of the witness in testifying | 


as he did. Consider whether tnat interest, if there was 


any, can really be taken as evidence to the point where you 


really have to reject or at least really attribute only a | 


slight significance to TEL nemember that it is the quality, 


not che quantity of the evidence that is important. Under 


our law one man can stand against a whole room full of 


' 


| 


exhibits, against a whole room full of witnesses if you believe 


he' tells the truth and the other witnesses and the exhibits do 
not. 


What do yo: do with a witness whom you believe has 
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been guilty of wilful falsehood ^ lying on the witness 
You can do one of two things: You can either accept that 
portion of his testimony which you believe to be credible 
and reject the part whicn you believe to be tainted by 
the untruth, or you can reject it all. 1t is a little bit 


like a person eating a fruit which appears to be wholesome 


and sound and then suddenly discovering an imperfection that | 


he didn't notice before. Some people will simply reject the 
whole fruit. Others will eat the part that is edible and 
untainted and reject only the part that is tainted. That 
is about the same as the law-sSays you should so do 

with the testimony of a witness if you believe he 

on the vitness stand. 

If you believe that the testimony is thoroughly 
tainted by falsehood that none of it is worthy of belief, 
you should reject all of it. If you believe that only part 
ef it is tainted and part of it is credible, then you can 
accept the part that is credible and reject only the part 
that is tainted. 

In determining whom you will believe and what 
weight you will give to the testimony of the witnesses, 
consider the nature of the evidence given by them, their 
bias or prejudice, if any has been disclosed, their op- 


portunity to know and remember the facts about which thoy 
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testified, their manner and deportment whi 
stand, their candor or frankness or lack of 
terest, if any, in the result of the trial, the extent to 
which they are corroborated or contradicted by other proof; 
the probabilities, as indicated by your common sense and 
sound judgment, that the things asserted in their testimony 
actually existed or occurred; such acts as from the evidence 
aid you in determining the extent to which the testimony 
is worthy of belief. 

You should ask yourselves, as to each witness, 
what interest Or motive that witness may have to testify 
in a particular manner. If you determine that any witness 
has ^ motive or interest which might have led him to testify | 
falsely ask yourself, did he do so or did he tell the truth, | 
notwithstanding the motive or interest. Even if you do not 


doubt the good faith of the witness, you should look out 


for circumstances which might lead te inaccurate testimony 


such as faulty memory or inadequate perception, and througho: 


this process you will be using your common sense and under- 


standing to assign to the testimony of each witness the value 


and weight which best appeals to your sound judgment. 
Now, you have heard evidence to the Ct that 
Mr. Hackett was in an apar*mont at 230 Riverside Drive at 


a time when the narcotics transaction allegedly took place. 
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I instruct you as a matter of law that mere presenc 
scene of the crime and knowledge that a crime is being con- 
mitted are not sufficient to establish that Mr. Hackett 


committed the crime charged herein, unless you find beyond 
a reasonable doubt that Mr. Hackett was a participant and 
not merely a knowing spectator. 


Let me turn to this prior conviction that Mr. 


9 Ullman referred to in his opening and which has been brought 
| | 
10 into the case by Exhibit 33 which in effects says that on | 
l | 
11 the 30th day of July, 1973, Harry Hackett pleaded guilty | 
f | 
12 1 to the offense of possessing with intent to distribute j 


: 13 | cocaine in violation of certain laws cf the United States. 
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T3Chargqoe 
Hackett 


z It has been conceded incidentally by 
^ : 3 Mr. Pedowitz that tho facts which underlie this con- 
C | 
X sat 9 1 viction occurred in November 1969. 
5 


| Now, why was this brow .t into the caso 


" t | 
9 at all? It doces not prove any of the crimes that | 
| 
^ I 
"d are charged in the five counts of this indictment. | 
8 | ) AE } in? | 
| Why was it brought in: 
9 | | 
f This evidence was received and you may | 
| | 
10 | consider it only for the limited purpose of showing | 
11 f Hackett's motive, intent, inclination, purpose or 
| 
12 || "EN 
| associations. 
| 
: 13 i Evidence that an act was done at one time | 
l| 
l4 | : à 
. n i or on one occasion is not any proof whatever that a | 
5 |l similar act was done at another time and on another 
I 
I j , 
H | 
16 | Occasion. | 
f 
7 || 
That is to say that evidence that the | 
| 
i ; : xx | 
18 defendant may have committed an earlier act of like 
| 
: 19 | nature may not be considered in determining whether | 
f 
the accused committed any of the crimes charged in 
21 t? ndictment. 
Nor may the evidence of the alleged earlier 


act óf a 1i 


nature be considered for any other 


purpose unless you first find that the othor evidence 


in the case standing alone establishes beyond a reasonable 
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doubt that tho accused did he cular acts charqe« 
in the particular count of the indictment under 
deliberation. 

If you find beyond a reasonable doubt from 
other evidence in the case that Hackett did the acts 
charged in the particular count under deliberation, 
then yov may consider evidence of this earlier act of 
the like nature in determining his state of mind or 
intent. 

In other words, the state of mind or intent 
with which he did the acts charged in the particular 
count of the indictment. 

Where proof of the alleged earlier act of 
a like nature is established by evidence which is 
clear and conclusive,and in this case there can be 
no question because it is practically conceded by 
both sides that there was this prior conviction, the 
jury may draw therefrom the inference that in doing 
the acts charged in the count of the indictment under 
consideration tho accused acted wilfully and with 
specific intent and not through mistake or inadve.tence 
or illicit reason. 


I stress that it is within your power to 


do so, not your obligation to do so. I repeat: You 
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may draw therefrom the inference that in doing tl 


iC acts 
cnarged in the count of the indicti ent under consideration 
Hackett acted wilfully and with specific intent and not 
through mistake or inadvertence or innocent reason. 

Remember that the administration of our 
of criminal justice and our basic concepts of fair deal- 
ing are centered on the requirement that in each case 
the jury reach a result based Solely on the charges made 
in the particular indictment and on the evidence which 
appears on the record with regard to those charges in 
the indictment which I read to you. 

I wish to caution you that this prior act, 
this prior cocaine conviction, does not prove any of the 
offenses charged in this indictment. 

It may be considered by you solely for the 
Purposes which I have outlined. 

I am sorry to take so long, ladies and 
gentlemen, but I have had a great deal of ground to cover 
and I am hoping that perhaps I can shorten some of the 
rest of it. 

There is circumstantial evidence in this case 
and I think I should define it for you. Circumstantial 
evidence is presented to you whenever you are supplied 


with the facts from which you are asked to deduce that 
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2 other facts also exist. You are permitted to resolve i 
| 
a, J disputed questions of fact on the basis of direct evidence 
Xo 4 | and circumstantial evidence or both. he testimony of 
is g + . Si 
9 an eyewitness based upon knowledge acquired as a result of 
6 | actual or personal observation is direct evidence of what 
7 


the witness observed. 


8 | Evidence of facts which allow you based on | 
3 | your common experience to deduce or conclude that other | 
10 facts or events occurred is termed circumstantial er 
1 | Circumstantial evidence is proper and | | 
12 | | | 


4 | competent proof. Circumstantial evidence appeals to the 


13 l common sense and common experience of mankind and these 

|| ' 
M | teach us that the known existence of some facts necessarily 
15 implies that other facts connected with them exist. 


16 | Sometimes circumstantial evidence is even 
| 
Il 
I . . . * ' 
17 | more convincing than direct evidence because direct 
| | 
18 | evidence may depend upon the memory or observation and H 
à 19 | truth of one witness while circumstantial evidence may | 
| 
be bcsed upon the memory, observation and truth of many 
| 


witnesses who concur and agree or upon physical facts 


which cannot be mistaken and cannot speak falsely. 


for a moment to a consideration 


Let me turn 


of the position of the witness Richard Johns about whom 


so much has been said in this case both during the trial 
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2 and durinq the summations of counsel. 
im 3 The witness Johns, otherwise referred to as 
{ 
“or "^ 4 Dickie, called by the government, has told you that he 
9 | and the defendant Harry Hackett concurred in the commission 
6 of the offenses charged in this indictment or at least 


- 


in those counts of the indictment in which he is named 


8 That would be Counts l, the conspiracy count, Comt 2, 


e 


the reference to June 26th, and Count 3, the reference 


10 -o the alleged transaction of July 23rd. 

i g Now, in asserting that he ar the defendant 
Hackett were confederates in the alleged crimes charged 
in those counts, he has acknowledged himself to be in 
legal terminology an accomplice and you should scrutinize 


15 || his testimony carefully remembering that the function of 


determining his credibility lies entirely with you. In 


performing this important function it may assist you to 


bear in mind the following considerations: 
First. The fact that a person has confessed 
the commission of a crime does not render him unable to 
tell the truth or to recount with accuracy the events 
which occurred. 
Two. Indeed if you assert in your own minds 


that he is telling the truth, he told you the truth during 


B5 9» B B 


this trial, a conviction on the basis of his testimony 
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alone would be entire 
Three, 

a contederate who acknow] 

hope to escape a harsh Sentence by assisting 

ment in procuring the conviction of another. 

In this connection you should remember that 
he has acknowledged his guilt and has pleaded guilty to 
one of the counts in this indictment The sentence has 
not yet been imposed upon him; tht he hopes that that 
sentence will be lenient. 

You may also consider that he has no control 
over what that sentence will be. That sentence is entirely 
a matter f^r the Court to determine and that his hopes 
for leniency may not be realized. 

You have been advised by Mr. Pedowitz that 
at the time of sentence the other two counts to which 
he did not plead will be dismissed. 

In sum, you should ask yourselves whether 
or not under ali of the circumstances put before you 
you are confident that Richard Johns spoke the truth so 
that you may act upon the testimony which he has given 
you. 


Now, Mr. Ullman when he summed up this 


morning attacked Johns as an out and out perjurer and liar 
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and said he didn't want to go to 
Harry. I think those were the ex 

Now, ladies and gentlemen, ii 
that Johns was trying to frame an innocent mar 
courtroom and th: 2 lied to you for the purpose 
escaping punishment himself, then do not hesitate to 
reject cll of his testimony. If you reject ail of his 
testimony, I instruct you to acquit the defendant Hackett 
with respect to the second count of tiis indictment. 

There would not be,in tle event you rejected 
all of his testimony, there would not be sufficient evidence 
to sustain a conviction of the defendant Hackett on 
that count. 

But let me warn you, too, that you are free 
to pick and choose among this evidence the parts and 
pieces that you think are credible an. to reject the 
parts and the pieces that you think are not credible. 

In other words, you do not have to accept all 
that he testified to. You do not have to reject all 
that ne testified to. It is not all black and white. 


You can, if you wish, and this is entirely within your 


testimony of any other witness and attribute to that portio 


which you accept the orobative value which you think it 


| 
| 
discretion, accept a portion of his testiinony or the $ 
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concerning certain state: 
llacket to arrestin, officers iG t n assistant United 
hat the defendant Hackett 
e statements, ycu may give those statements 
such weight as you believe they deserve under all the 
circumstances which were brought out in the evidence. 

A witness may be discredited or impeached by 
contradictory evidence or by evidence that at some other 
time the witness has said or done something or has failed 
to say or do something which is inconsistent with the 
witness' present testimony. If you believe any 
witness has been impeached and disc.edited in the manner 
just described, it is your exclusive province to give to 
the testimony of that witness that degree of credibility, 
if any, which you think *he witness deserves. 

Now, I would like to allude to the tape 
recordings. During the course of this trial several 
tape recordings have been admitted into evidence as well 
as several transcripts which purport to reflect the con- 
versations on the recordings. You have heard testimony 
that these tapes were prepared by government agents with 


the consent of one or more police officers who were 
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recording: Exhibit 


tained with t) consent of Police 
conversation in th ar, in the gover 

parked outside of 230 Riverside 

taped with the corsent of Polic fficers Newton 
Feurtado and the conversation between Police Officer 
Stanley, Detective Stanley and Mr. Johns, Defense 

Exhibit B, was taped with the consent of both parties. 
The taping with the consent of one or both of the parties 
to the conversation is permi e y law. Consent: record- 
ings are commonly used by law enforcement personnel to 
obtain evidence. 

I instr. ct you that the primary evidence of 
the conversations that were recorded is the testimony 
under oath of the witnesses who have appeared before you. 
The primary evidentiary function of the recordings and 
the transcript is to corroborate or dispute, as the 
case may be, the testimony of the various witnesses. 

The primary function of Exhibits 30, 31 and 
32 was to corroborate the testimony of Police Officer 
Nevton and Mr. Johns. 

Exhibit B, which was put in evidence by 


Mr. Ullman on behalf of Mr. Hackett, vzs attacked by Mr. 
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Ullman in his summ m on the ground that it had at 
least five interruptions and he suggested to you that 
because of those five interruptions you could not credit 
what was said during the part tj 1] act recorded. 
It is up to you, ladies and gentlemen, t attach to these 
conversations the degree of credibility which you think 
they deserve. 


Remember that the sic testimony, the basic 


evidence upon which your conclusion rests is the testimony 
under oath of the witnesses who have appeared befc 

J-e recordings and transcripts are to be 
sidered by you as aids to your understanding of the 
content of the conversations that were testified to here. 

You will recall that Officers Newton and 
Feurtado both testified that they posed as underworld 
characters “nd I apologize for using the word, but they 


testified that they were acting as pimps dealin^ on the 


side in cocaine. 


Throughout their relationship with the co- 


defendant Richard Johns and until the time of his arrest, 
they persisted in this uncercover capacity and in convey- 
ing the idea even to the extent c. simulating the snorting 
of cocaine on one occasion, that they were indeed what 


they said they were, pimps dealing in cocaine on the 
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Side. 

You will recall that the charade or undercover 
act went as far as a simulated arrest of the two police 
officers themselves at the time Johns was arrested. 


Now, the use of guile, artifice and strategen, 


the use of a false identity by Officers Newton and Feurtado 


was permissible under the law. These are permissible 
methods available to law enforcer. + officers to discover 
violations of law, such as those alleged to have occurred 
here. 

You can be sure and I think that it requires 
no comment by anyone to you to emphasize the fact that if 
drug enforcement agents were to appear with a neon sign 
on their cars indicating this car belongs to the Drug 
Enforcement Agency stationed in New Ycrk City and they 
had big badges which said, we are drug enforcement 
agents, that they would be very seriously impeded if not 
completely frustrated in the enforcement of the drug 
laws and the Federal Narcotics Laws. 

These methods, if they were not available to 
the government, would make it often impossible to obtain 
convictions in cases involving criminal transactions 
which are carried on in secrecy. 


I apologize again particularly to the ladies 
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on the jury for all the obscenities and for all the vulgar- 
isms that were contained in these tapes, but it is part 

of the fabric of the evidence in the case and I ask you 


not to shrink from it just because there is | 


something disagreeable to look at. 

Now, there was evidence in this case given 
by two of the defendant's witnesses as to his good 
character. Good character is to be weighed as a factor | 
in the defendant's favor. You should consider it together | 
with all the facts and circumstances which have been put | 
before you and then give it the weight to which you think | 


it is entitled. 


A defendant is not entitled to a verdict of 


acquittal simply because he possessed a good reputation | 
for honesty or obedience to the law before the indictment. | 
However, when considered along with all the | 
other evidence the defendant's reputation, like other 
factors in his favor, may generate a reasonable doubt as 
to his guilt. 
If, after considering all of the evidence 
introduced in this case, including the evidence of the 
defendant's reputation for good character, you have a 


r2asonable doubt in your minds with respect to any of the 


counts of this indictment, you should acquit the defendant. 
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You should return a verdict of guilty only 
if you are convinced on the basis of all the evidoncoe, 
including the evidence of the defendant's reputation for 
good character, that the charge against the defendant 
has been. proved beyond a reasonable doubt. 

Now, the defendant did not take the 
stand or testify in his own behalf. I instruct you that 
you are to draw no adverse inferences from this. Our 
Constitution guarantees to the defendant the right to 
remain silent througliout the trial and you are not to 
let his exercise of this right influence you in your 
determination of his guilt or innoc2nce. 


You should not speculate as to the reasons 


for a defendant's failure to testify nor should you 
permit this matter to enter into your appraisal of the 
evidence in any way. 

If you fail to find beyond a reasonable doubt | 
that the la. has been violated, you should not hesitate | 
for any reason to find a verdict of acquittal. 


On the other hand, if you should find that the 


law has been violated as charged, you should not hesitate 


because of sympathy or any other reason to render a verdict 


Upon your oaths as jurors you cannot allow 


| 
| 
| 
of guilty. 
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9 sideration of the punishment which may be imposed upon | 
3 | the defendant in the event of conviction to enter into | 
4 | your deliberations or to influence your verdict in any | 
| | 
5 i respect. | 
f 
6 | The duty of imposing sentence in the event of | 
| 
7 | conviction rests squarely upon my Shoulders. It is a heavy | 
8 | responsibility for the Court, but you should not be 
9 | concerned with it in any way. 
| 
10 | Your verdict should be un. ‘mous, but it should 
I 
11 | represent the conscientious determination of each and | e 
12 | every one of you. | 
, 13 | The essence of the jury function is conscientious 
; l4 | listening and conscientious explaining. You should be | 
l5 | anxious and willing to explain your point of view. You 
16 | Should be anxious and willing to listen to the point of 
17 | view of your fellow jurors. f 
18 || You should do this without fear and without | 
19 | favor, without prejudice remembering that a trial is and | 
2 || should be a conscientious search for the truth. Only | 
21 || the truth should triumph. 
22 | This is not a battle of wits. This is | 
> 23 not a contest in elocution or in salesmanship. It is an || 
| 
: 24 || attempt to search out and to affirm the truth as it | 
25 occurred on the basis of the evidence in this case subject : 
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to the rules law as I have charged you. 

Try to start with facts that you consider to 
be easy to resolve and that you consider perhaps as un- 
disputed. Then work from those facts to the more trouble- 
some aspects of the case. 

Rely upon your recollection of the facts 
remembering that if you wan* any part of the testimony 
read, it can be read to you in open court. 

If any part of my charge proves to be confusing 
or difficult for you when vo. are working with the case, 
please ask me to explain it or amplify it for you and 


I shall be delighted to do so since I will be at your 


service throughout your deliberations if you require 
help. 

if you wish any of the exhibits, they will be 
sent in to you. 

Please do not give yourself legal advice. 
Please do not speculate evidence into the case. 

You must not be swayed by sympathy or emotion. 
There have been, unfortunately, appeals to your sympathy 
or emotion. You should reject them. They cannot help 
you to discharge your duty in this case. 

A reference was made during the summation of 


counsel to a television program and I do not know whether 
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that program contained a trial or just a police investi- 
gation, but whatever it may be, one of the problems with 
thinking of trial or police investigations when they are 
offered as entertainment is that they are there for the 
purpose of inspiring you and instigating you into guess!^g 
thinas. 

Who did this or who did that or who was there 
and so forth and you are trying to solve a puzzle on the 
basis of what you can think up, what you can imagine. 

A trial as entertainment in the theatre is almost a 
guessing game. That would be the worst kind of exercise 
for you to engage in, ladi s and gentlemen 

Remember that 11e evidence is before you and 
it is on that evidence, that evidence alone, which must 
constitute the basis for your judgment. You should not 
speculate evidence into the case. 

You are not here to sclve a riddle. You are 
not here to supply missing links. You are here, however, 
to judge the evidence before you and to draw from that 
evidence the inferences or conclusions which appear to 
you to be reasonable and sound. 

Your verdict should be unanimous and *he 
unanimity recuirement applies to each and every one of the 


counts. You may find the defendant guilty or not guilty 


4 
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on any one or all of the five counts before you. 

Your verdict should be unanimous with respect 
to each one of the counts. 

Now, I want to thank the alternate jurors for 
their kindness and attention and as soon as the jury is 
permitted to retire to consider its deiiberations, those 
jurors can take their wraps or other property out of the 
jury room and leave and they can consider themselves to 
be excused until sych time as the clerk advises them that 
their services are no longer needed. (I do not know whether 
you will be re uired to attend for other cases or not, 
but I want to thank Mrs. Ficcola and Mr. McMorrow for 
their careful attention and conscientious attendance at 
the case. You guaranteed the continuity of the case and 
its conclusion and for that you are entitled to my very 
sincere thanks which I am clad to extend to you. 

To those jurors who took notes at times 
during the trial, may I remind you that you should keep 
those notes in your pocket and not use them as means of 
persuading anybody that you are right. If you do get to 
the point where there is a disagreement as to what 
precisely took place during the trial, please refer to 
the record and not to your notes. 


I think I have said all I want to say, but 
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there is just one additional peripheral matter I have 
got to refer to .adies and gentlemen. I am sorry to 
take your time ab - this, but it was stated to me just 
before I gave you the charae this afternoon that the 
witness Thomas, who appeared here in behalf of the 
defendant, .at some point during a recess yesterday 
stopped in the hallway to greet one of the jurors. 

If the juror whom he greeted would please 
let me talk to him before the deliberations, I would 
appreciate it because thore may be some question as to 
whether that juror should sit in the case. 

Can the juror recall that? Is the juror 
here who recalls that? 

JUROR NO. It was me. 

THE COURT: I will speak to you in a 
moment. The other jurors can retire along with the 
alternate jurors, but please do not dcliberate until 
we know precisely when to start and I will tellyou 
when to start. Just hold your deliberations up until 
I tell you and we will go on in just a minute. 

All right, you may retire except for the 
gentleman who just raised his hand, 

(The jury with the exception of Juror 


No. 5 left tho courtroom) 
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